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Division 10:  Office of Native Title, $44 173 000 - 
Dr S.C. Thomas, Chairman. 

Mr E.S. Ripper, Treasurer. 

Mr G. Hamley, Executive Director. 

Mr P.L Goonting, Chief Finance Officer. 
Mr T. BUSWELL:  I refer to service 1: “Native Title policy development, implementation and negotiation” 
under “Service and Appropriation Summary” on page 212.  The budget for this year in that area jumps from 
$9 million to $55 million.  Will the Treasurer detail the reason for this substantial increase? 
Mr E.S. RIPPER:  I quite understand the question asked by the Leader of the Opposition - 
The CHAIRMAN:  Deputy Leader of the Opposition. 
Mr T. BUSWELL:  Go easy - do not curse me. 

Mr E.S. RIPPER:  My Treasury forecasters have helped me to foretell the future.  I am lost - a world with the 
member for Vasse as the Leader of the Opposition campaigning on best is less right across the state! 

The CHAIRMAN:  The question is: what is the reason for the increase from $9 million to $55 million for native 
title policy development? 

Mr E.S. RIPPER:  This apparent increase is largely due to the repositioning of grant funding that was originally 
to be expended in 2005-06 to financial year 2006-07.  The Office of Native Title has responsibility for 
implementing the Ord final agreement, the Burrup agreement and a range of other grant programs; for example, 
future act officers in land councils are funded to expedite the issuing of minerals tenements.  There are other 
grant programs to facilitate native title negotiations.  In essence, the previously expected grant expenditure in 
2005-06 has not occurred and the money has been repositioned into the next year.  

Mr T. BUSWELL:  Where will the $55 million in grants for native title determination be expended and for 
what particular claims?   

Mr E.S. RIPPER:  We have reached a comprehensive settlement to facilitate the further development of the Ord 
project.   
Mr T. BUSWELL:  That is $5 million.   

Mr E.S. RIPPER:  If the Deputy Leader of the Opposition would allow me to take advice, we will get to an 
answer more quickly.  
I will run through the issue: $29 million of grant funding has been repositioned.  It is broken up as follows: 
native title agreements, $9.2 million; future act officer funding, $465 000; Burrup project, $674 000; tenure 
searches, which is money paid for information from the Department of Land Information, $309 000; tenure 
services, money paid to the Department of Industry and Resources, $309 000; Ord final agreement money, 
$8.1 million; land and equity fund, the second $10 million instalment to that fund, $10 million.  That totals 
$29 207 million that has been repositioned from 2005-06, where it was not expended, into 2006-07.  I understand 
that, on the face of it, these can be large figures.  We have a very important economic development agenda for 
this state.  We want to go ahead with development on the Burrup.  We want to facilitate further development in 
the Ord.  The government would like to facilitate development in other areas in the state, but first it must settle 
the native title issues.  A person has rights under the commonwealth Native Title Act.  Part of those rights 
include a person’s ability to participate in the future economic development that might occur on the land in 
which he or she has an interest.  This is a pro-development, pro-justice initiative to settle native title issues and 
facilitate development.  I agree that the expenditure is not cheap, but it is necessary.   

[11.40 am] 

Mr T. BUSWELL:  The Treasurer referred to the 2006-07 budget estimate of $55 million, and explained that 
$29 million was carried forward as a result of it not being spent last year.  Will he provide details about the other 
$26 million?  
Mr E.S. RIPPER:  The actual cost of running the agency is $5.5 million; that is the operational cost of the 
Office of Native Title.  The grants and subsidies figure is a further $49 million.  I have indicated that $29 million 
worth of funding was repositioned, and I referred to the second $10 million instalment of the land and equity 
fund.  No money has been expended from the land and equity fund; however, we expect that the fund will reach 
a total of $40 million.  The purpose of that land and equity fund will be to facilitate economic development for 
native title holders following the settlement of native title issues on the land in which they have an interest.  
Although I use the term “native title holders”, the land and equity fund may facilitate economic development for 
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people who, despite having an acknowledged connection with the land, have forgone their native title rights and 
interests in return for an alternative settlement from the state, which is partly funded by measures supported by 
the land and equity fund.  All this is about getting native title issues settled and achieving indigenous economic 
participation, which is absolutely essential if we are to overcome indigenous disadvantage and some of the 
community dysfunction issues that we have been debating nationally over the past few days.   
Mr T. BUSWELL:  The Treasurer detailed the $29 million that was carried forward, including $10 million for 
the land and equity fund.  That leaves $26 million from the total of $55 million.  The Treasurer just said that it 
costs $5 million to run the Office of Native Title.  That leaves a balance of $21 million.  Did the Treasurer also 
say that $10 million would go into the land and equity fund next year?   
Mr E.S. RIPPER:  That is right. 
Mr T. BUSWELL:  That would leave a balance of $11 million available for grants as part of settlements; is that 
correct?   
Mr E.S. RIPPER:  I have taken some time to seek advice from my advisers because a figure of more than 
$10 million that appears in the Budget Statements is an adjustment that relates to movements and cash balances 
and other accrual items, such as resources received free of charge, receivables, payables and superannuation.  
That brings the appropriation provided to deliver services down to $44.173 million.  I appreciate that the 
description of the adjustments in the Budget Statements is perhaps a bit opaque from the point of view of 
members.  I propose to provide a further explanation of the reasons for that adjustment by way of supplementary 
information.  Quite frankly, the advice that is available to me right now would not provide members with the 
detail that they are looking for.   
The CHAIRMAN:  Exactly what supplementary information will the Treasurer provide?  
Mr E.S. RIPPER:  I will provide, by way of supplementary information, a further explanation of the line 
“Adjustments” on page 212 of the Budget Statements.  
[Supplementary Information No A60.]  
Mr P.B. WATSON:  I refer to the second line item “Ratio of consent agreements to litigated decisions” in the 
first table on page 213 of the Budget Statements.  What impact have single-judge Federal Court decisions had on 
the capacity of the state to arrive at negotiated outcomes with claimants and respondents?   
Mr E.S. RIPPER:  I am very concerned about the trend in Federal Court decisions.  In its negotiation with 
native title claimants the state government has to operate on the basis of its understanding of the current law.  
Therefore, it pays close attention to Full Federal Court and High Court decisions.  I would like individual 
Federal Court judges to pay the same close attention to the legal precedents that have been established by the 
High Court.  There will be ambiguity in the law if there is no discipline and attention to precedent in Federal 
Court decisions, and that will frustrate the state’s ability to negotiate with claimant groups.  If people think that 
out of the lottery of the Federal Court they might get a decision that is at variance with the state’s understanding 
of the law as established by the High Court, what incentive would they have to continue negotiating with the 
state?  If there is ambiguity in the law, claimants will argue the position that best suits them, and that might be 
different from the position that is being argued by the state.  We need clarity and consistency in court decisions 
so that we can reach adequate negotiated settlements with claimants.  At the moment individual Federal Court 
judges are handing down decisions that are inconsistent with the position taken by judges in other cases, and that 
is creating difficulty for the state in pursuing negotiated settlements.  As a result, my view is that the state will 
have no alternative ultimately but to appeal some of these decisions.  Our policy is not to litigate more than 
necessary; our policy is to reach agreement.  Our policy is to negotiate rather than litigate.  However, if the state 
does not appeal decisions in certain circumstances, the law may become more and more ambiguous and 
inconsistent, with detrimental impacts on negotiations.  It would be good if the Federal Court could fix this 
matter by holding internal discussions with its judges.  I do not think that that is the way in which our court 
system works.  Consequently, the state may have no alternative but to break with its predisposition to not appeal 
court cases, and mount appeals to ensure that the law is clarified and that the Federal Court operates in a 
disciplined way.  
Mr M.W. TRENORDEN:  There has been significant academic debate about this - that is the problem.  

[11.50 am] 
Mr E.S. RIPPER:  The member for Avon points to the fact that native title law is evolving.  There are still areas 
of ambiguity.  Unfortunately, the evolution has not always been towards more clarity and consistency.  Rather, it 
has been towards the development of greater ambiguity and inconsistency.  That is really what I am protesting 
about because it is complicating the ability of the state to conduct its negotiations.  In some cases it sends a 
signal to claimants that they should not negotiate on the basis of everyone’s understanding of the law as 
determined by the High Court, but should take their chances in the Federal Court because they might get a more 
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favourable judgment and the state might apply its policy of not appealing unless absolutely necessary; therefore 
they would get a win that they might not otherwise get. The message I am sending to the Federal Court is that we 
will appeal if its decisions are inconsistent. 

Mr P.W. ANDREWS:  I refer to page 213.  The last line of the table under “Key Efficiency Indicators” shows 
that in the 2005-06 budget, the average time taken to achieve resolution of prioritised native title applications 
was 7.5 years.  However, the estimated figure for that same year was three years.  How has this result been 
achieved? 
Mr E.S. RIPPER:  One way in which it has been achieved is that we have provided more resources to the 
Office of Native Title for negotiation and agreement making.  We are trying to shift resources away from 
litigation, which was the focus of native title resourcing under our predecessors.  There is now greater clarity in 
native title law, despite my objections to some counter-trends, than there might have been some years ago.  This 
facilitates negotiations.  It is this government’s policy, backed by its resourcing decisions, to negotiate and reach 
agreement rather than to litigate; and this figure shows that we are achieving better results.  I would like to take it 
further.  There are a lot of native title claims to be resolved in the state and a lot of economic development to 
occur on land that is covered by native title or native title claims.  We need to reach settlements with people that 
provide certainty for all involved and also provide our indigenous people with a stake in the economic 
development of this state.  In my view, economic development is the best way - probably the only way - to 
effectively overcome indigenous disadvantage. 
Mr M.W. TRENORDEN:  Except in the south west, because they cannot get involved. 
Mr E.S. RIPPER:  I will take that as a question about native title in the south west.  Because of the way in 
which native title law has evolved through High Court decisions, it would be unlikely, in my view, that 
Nyoongah people would be able to jump all the hurdles and have native title confirmed.  They may get an 
amazingly inconsistent Federal Court decision in their favour, but, ultimately, if High Court principles are 
applied, in my view it is unlikely that they will receive native title.  Nevertheless, I think we need to 
acknowledge that the Nyoongah people in the south west of Western Australia are the descendants of the 
Nyoongah people who were here when British settlers arrived.  They are still here, and they do have a 
connection to the land, even if it is not one that is sufficient to satisfy native title requirements.  They do have 
economic needs.  I think we need to reach some sort of agreement with Nyoongah people, even if it is outside 
native title law, to provide them with some recognition of their connection and some opportunities to participate 
in the fast-growing state of Western Australia. 

The appropriation was recommended. 
 


